Within this framework, Lizza alternatively defends by claiming that
Schulte was fired for his attendance problems and that he would have been
fired in any event for that unprotected reason alone.  In support of this
defense, Lizza produced Schulte's time cards dating from June 30, 1980, and
warning letters evidencing progressive disciplinary action against Schulte
because of attendance problems preceding his discharge.  The Commission has
stated that in analyzing this evidence, the function of the Administrative
Law Judge is only to determine whether the asserted business justifications
are credible and, if so, whether they would have motivated the particular
operator as claimed.  Frederick G.  Bradley v. Belva Coal Company, 4 FMSHRC
______ (Decided June 4, 1982).

Plant Manager Fred Oldenburg, testified that Schulte was discharged because
of his repeated and unexcused tardiness, early departures, and failure to
show up for work.  Referring to Mr. Schulte's time cards (Operator's Exhibit
No. 4) Oldenburg observed that Shulte's problem began on September 14, 1980,
when he "punched out" early.  Presumably Mr. Oldenburg was referring to the
time card for the pay period ending September 14, 1980, which reflects that
on September 10, 1980, Mr. Schulte punched the time clock shortly after 2
p.m., giving him only 6-1/2 hours in a regular 8-1/2 hour work day.  Olden-
burg told foreman Parzero to talk to Schulte about this early departure.
Oldenburg testified that he also had the letter dated September 23, 1980
(Operator's Exhibit No. 3) prepared and that he personally delivered it to
Schulte on September 23, or September 24, 1980.  According to Oldenburg,
Schulte signed the letter in his presence and returned it,-without protest.
The body of the letter reads as follows*

Your attendance practices leave much to be desired.
These practices cannot be tolerated. I am, therefore,
formally informing you that if these practices continue,
you will be suspended and subsequently terminated. If
you have any questions, please let me know.

Schulte acknowledged receiving that letter by his signature in pencil and
by doing so, also acknowledged the following statement:  "I hereby understand
that if ray poor attendance practices continue, 1 will be suspended for 3 days
and terminated thereafter if the practices continue."

Schulte's attendance problems continued, according to Oldenburg, and
led to the issuance of another disciplinary letter and to his later discharge,
Oldenburg observed that Schulte was 6 to 10 minutes late for work on Septem-
ber 23, and on September 24, 1980, that he left work 1-1/2 hours early on
September 30, 1980, and that he did not show up for work or call in
on October 2, 1980.  The corresponding time cards (Operator's Exhibit
No. 4) support this testimony.  Although Schulte claims that he called
in concerning his absence on October 2, it is clear that none of these
incidents was excused by the operator. Oldenburg told Schulte on
Saturday, October 4, that he was being suspended for 3 days, and that he
was not to report to work on the following Monday, Tuesday, and Wednesday.
Oldenburg followed up with a letter to Schulte dated October 6, 1980,
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laining to MSHA,  Since Inspector Held flatly denied making any such state-
